
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 04/16/21 

 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov Warning: this email 

address is not to be used for any communication with Department 07 except as expressly and 

specifically authorized by Dept. 07. Any emails received in contravention of this order will be 

disregarded by the Court and may subject the offending party to sanctions. 

 

 

 1.  TIME:  9:00   CASE#: MSC18-00080 
CASE NAME: WELLEN VS WELLEN; DUBLIN CREEK 
HEARING ON MOTION TO/FOR LIMITATION OF SCOPE OF JURY TRIAL BASED 
ON PRIOR D FILED BY JESSE WELLEN, DUBLIN CREEK ENTERPRISES, LTD 
* TENTATIVE RULING: * 
 
Postponed to 5/7/21 at 9 a.m. The 4/28/21 Further CMC is continued by the Court to 5/7/21 at 
9:00 a.m. A Tentative Ruling will be posted for both hearings.  
 

  

  
 2.  TIME:  9:00   CASE#: MSC18-01690 
CASE NAME: BAJAGIAN VS UPPAL 
HEARING ON MOTION TO/FOR: COMPEL DISCOVERY RESPONSES & REQ FOR 
MONETARY SANC, FILED BY KRISPY KRUNCHY FOODS LLC 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party.  
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 3.  TIME:  9:00   CASE#: MSC19-00960 
CASE NAME: ERAZMO VAZQUEZ VS JIM MOGADAM 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. The 4/23/21 Further CMC is dropped as moot.  
 

  

 4.  TIME:  9:00   CASE#: MSC19-00960 
CASE NAME: ERAZMO VAZQUEZ VS JIM MOGADAM 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. The 4/23/21 Further CMC is dropped as moot. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-01932 
CASE NAME: SPIETH VS. PROPERTY INNOVATION 
HEARING ON MOTION TO/FOR ORDER OF DISMISSAL FILED BY KELLEY 
SPIETH 
* TENTATIVE RULING: * 
 
Unopposed motion granted. An OSC is again issued and set for hearing on 7/1/21 at 8.30 a.m. 
The case will then be dismissed unless responsive pleadings are on file and/or default 
judgements granted.  

  

 6.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY LINX 
CARD, INC., LINXPAY, INC, GIVV, INC., OLD DOMINION HOLDINGS, 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-02712 
CASE NAME: XAVIER-YOUNG VS. SPARE TIME 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN ALT, SUMMARY 
ADJUDICATION FILED BY SPARE TIME, INC. 
* TENTATIVE RULING: * 
 
Plaintiff Joseph Xavier-Young (“Plaintiff” or “Xavier-Young”) filed a complaint against Defendant 
Spare Time, Inc. dba Diamond Hills Sports Club and Spa (“Defendant” or “Spare Time”) 
following an injury to his eye at Defendant’s Kids’ Club.  
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Defendant Spare Time moves for summary judgment on the grounds that the Membership 
Agreement signed by Plaintiff’s mother and guardian ad litem, Melissa Xavier, waived all 
Plaintiff’s claims and released Defendant from any liability for Plaintiff’s alleged personal injuries 
resulting from any negligence on Defendant’s part and/or arising out of the use of Defendant’s 
facility. Defendant also moves on the grounds that Plaintiff’s claims are barred by the 
assumption of risk and that Plaintiff cannot establish any facts to support a claim for gross 
negligence with respect to the incident that is the subject of this lawsuit. 

For the following reasons, the motion for summary judgment is denied. 

Procedural Issues 

While the Court declines to deny the Motion on the grounds of any technical violation of CRC 
3.1350, it notes that both parties have failed to comply with CRC 3.113 in that both the Motion 
and the Opposition are each over ten pages and yet fail to include a table of contents and a 
table of authorities as required by subsection (f). 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. (See CCP § 437c(q).) 

All of Defendant’s relevance objections are overruled. 

Factual Background 

Diamond Hills Sports Club & Spa is a fitness and sports club. (UMF 1.) There is a designated 
area within the Club for Junior Members (ages 7 to 17) to play. (UMF 2.) This Kids’ Club offers a 
variety of activities and games, including pool tables. (UMF 3.) 

Plaintiff Joseph Xavier-Young was at the Club with his mom, Melissa Xavier, and his older sister 
on July 16, 2019. (UMF 6.) Plaintiff was age 7 at the time. (UMF 7.) He went to Kids’ Club with 
his friend Nathan while his mom watched his sister’s swim practice. (UMF 8.) There were two 
Kids’ Club staff members at the time that Plaintiff and his friend were there. (UMF 9.) 

Plaintiff and his friend decided to play pool. (UMF 11.) He and his friend took turns hitting the 
cue ball. (UMF 13, 14.) The staff members observing did not observe anything dangerous about 
the way Plaintiff and his friend were playing pool. (UMF 15.) 

It is not materially disputed that the cue struck Plaintiff in the eye after his friend attempted to 
strike the cue ball. (DMF 16.) When he was hit, Plaintiff was crouching on one side of the pool 
table with his hands on his knees. (UMF 17.) 

It is undisputed that Ms. Xavier signed a Club Membership Agreement on August 20, 2011 
(UMF 19) as well as three subsequent Membership Agreements (UMF 20). Her application and 
all of the Membership Agreements included the same “Assumption of Risk; Waiver of Claims 
and Release of Liability” clause. (UMF 21.) Plaintiff is listed as a family member under Ms. 
Xavier’s family club membership agreement starting on June 3, 2014. (UMF 22.) 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 
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A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action. Once the defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. The 
plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of 
action or a defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no 
triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets 
this burden does the burden shift to the opposing party to make its own prima facie showing of 
the existence of a triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 
15 Cal.3d 866, 873.) The Court cannot grant summary judgment unless Defendant meets its 
initial burden. (See Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 305 [trial court order 
granting summary judgment reversed despite lack of timely-filed declaration that was proper 
under CCP § 2015.5 because unless defendant meets his initial burden, summary judgment 
cannot be granted “ even if the opposing party does not respond sufficiently or at all.”].) The 
scope of the defendant’s initial burden is defined by the pleadings. (See 580 Folsom Assocs. v. 
Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18.) 

Analysis 

 Membership Agreement 

Defendant argues that the signed release of liability precludes Plaintiff’s claims. In opposition, 
Plaintiff contends that this agreement is void as against public policy because the Kids’ Club 
falls within the statutory definition of “Child Care Center” in 22 CCR § 101152 and subject to the 
California Child Day Care Act (Health & Safety Code § 1596.70 et seq.). Essentially, Plaintiff 
argues that Defendant had a duty under 22 CCR § 101151(c)(3)(E & F) that cannot be 
contracted away (Opp. at 1:20-22 [citing Gavin W. v. YMCA of Metropolitan Los Angeles (2003) 
106 Cal.App.4th 662, 676].) 

In a summary judgment motion, the defendant bears the burden of establishing the validity of a 
release “as applied to the case at hand.” (Santa Barbara, supra, 41 Cal.4th at p. 780, fn. 58; see 
Eriksson v. Nunnink (2011) 191 Cal.App.4th 826, 856.) Although the parties have not introduced 
the Membership Agreement into evidence, the Defendant included the waiver portion in their 
moving papers and the Plaintiff does not appear to dispute that these are the terms as they 
appear in the Membership Agreement.  

Child daycare facilities are subject to public regulation under the California Child Day Care 
Facilities Act (Health & Saf. Code, § 1596.70 et seq.). There are exceptions to this regulation, 
including temporary child care services where parents are on premises (and is not on the site of 
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a ski facility, shopping mall, department store, or any other similar site identified by the 
department by regulation). (Healthy & Saf. Code § 1596.792(k).) In Gavin, supra, 106 
Cal.App.4th 662, the court invalidated a release required by a provider of childcare services on 
the grounds that it was void as against public policy. 

Plaintiff argues that Defendant’s Kids’ Club falls under the Child Day Care Facilities Act without 
any exception and that, under Gavin, the release of liability for negligence is invalid. Defendant 
argues that under the Tunkl test for whether a service implicates public policy their fitness and 
sports club does not affect the public interest. (Reply at 2:22-28 [citing Tunkl v. Regents of 
University of California (1963) 60 Cal.2d 92].) However, this analysis is not necessary if Gavin 
applies; that case applied Tunkl to conclude that the relationship between a child care provider 
and the families who use its services has all the characteristics of a contract affecting the public 
interest. (Gavin, supra, 106 Cal.App.4th at 674.) As a consequence, the Gavin court held that 
“exculpatory agreements that purport to relieve child care providers of liability for their own 
negligence are void as against public policy.” (Id. at 676.) 

Plaintiff has introduced evidence that Defendant provided child care services. While Exhibit B 
does include a statement that “the Club does NOT offer child care services,” Plaintiff introduced 
evidence that the Club also provided a “Kid’s Night Out” wherein parents could drop their child 
at Kids’ Club and leave the premises for date night. (Franzel Depo. at 54:7-21.) Defendant’s 
only objection to this evidence is relevance, and it does not dispute that it offered the Kid’s Night 
Out or that parents can leave the club premises when their child is in Kids’ Club. (UMF 30, 31.) 

As a consequence, Plaintiff has raised a triable issue of fact as to whether the Membership 
Agreement and its waiver clearly and explicitly release the Defendant from liability for Plaintiff’s 
injuries.  

 Assumption of the Risk 

Defendant’s assumption of the risk argument is subsumed in its waiver argument; that is, they 
argue that “[t]he legal issue is not whether the particular risk of injury suffered is inherent in the 
recreational activity to which the release applies, but simply the scope of the release.” (Mot. at 
8:15-17.) This is not an accurate statement of assumption of risk doctrine. 

“Primary assumption of risk occurs where a plaintiff voluntarily participates in a sporting event or 
activity involving certain inherent risks. For example, an errantly thrown ball in baseball or a 
carelessly extended elbow in basketball are considered inherent risks of those respective 
sports. Primary assumption of risk is a complete bar to recovery. [¶] Primary assumption of risk 
is merely another way of saying no duty of care is owed as to risks inherent in a given sport or 
activity. The overriding consideration in the application of this principle is to avoid imposing a 
duty which might chill vigorous participation in the sport and thereby alter its fundamental 
nature.” (Wattenbarger v. Cincinnati Reds, Inc. (1994) 28 Cal.App.4th 746, 751-752 [internal 
citations omitted].) 

The assumption of risk doctrine relates to the inherent risk of the sport and not the scope of the 
release. Defendant relies on a series of cases which discuss the question of express waiver. 
Unlike secondary assumption of the risk, but like primary assumption of the risk, the doctrine of 
express assumption of the risk provides a complete defense in a negligence action. 

Unlike both implied primary and secondary assumption of the risk, which focus on risks inherent 
in a sport, express assumption of the risk focuses on the agreement itself. A valid release 
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“operates to relieve the defendant of a legal duty to the plaintiff with respect to the risks 
encompassed by the agreement and, where applicable, to bar completely the plaintiff's cause of 
action.” (Knight, supra, 3 Cal.4th at p. 309, fn. 4, italics added.) The legal issue in an express 
assumption of the risk case “‘is not whether the particular risk of injury appellant suffered is 
inherent in the recreational activity to which the Release applies [citations], but simply the scope 
of the Release.’” (Hass v. RhodyCo Productions (2018) 26 Cal.App.5th 11, 27.) 

However, as discussed further above, Plaintiff has raised a triable issue of fact with respect to 
whether Defendant’s Kids’ Club was operating as a child care facility and whether, therefore, the 
waiver at issue is void as against public policy.  

 Gross Negligence 

Because the Court finds that there is a genuine issue of material fact with respect to whether 
Defendant is subject to the California Child Day Care Facilities Act and consequently the waiver 
included in the Membership Agreement is void as against public policy, it need not reach the 
issue of whether Defendant’s conduct could be found to constitute gross negligence.  

IF ARGUMENT IS REQUESTED THE APPEARANCE WILL BE BY COURT CALL AND THE 
APPEARANCE WILL BE AT 9:15 A.M.  

 

  

 8.  TIME:  9:00   CASE#: MSC20-00042 
CASE NAME: MANZANO VS MARTINEZ, ET. AL. 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY WILLIAM R. HILL, 
NANCY GOSHAY 
* TENTATIVE RULING: * 
 
Defendants William Hill and Nancy Goshay’s motion for summary judgment and adjudication is 

continued to July 30, 2021.  

Reason for Continuance  

In the opposition, Plaintiff requests a continuance of this motion for additional discovery. “If it 

appears from the affidavits submitted in opposition to a motion for summary judgment or 

summary adjudication, or both, that facts essential to justify opposition may exist but cannot, for 

reasons stated, be presented, the court shall deny the motion, order a continuance to permit 

affidavits to be obtained or discovery to be had, or make any other order as may be just.” (Code 

Civ Proc §437c(h).)  

Plaintiff’s counsel’s declaration requesting a continuance is somewhat sparse. For example, the 

Court can understand that deposing Presser in person may not have been an option given his 

living situation, but was a video deposition attempted? If staff at the Berkeley Yacht Club have 

not been located, what efforts were taken to locate them? The declaration leaves some 

unanswered questions. Still, the declarations by Plaintiff and her counsel show that there are 

unanswered questions here and several people that Plaintiff has not questioned may have 

relevant information. In addition, COVID-19 has resulted in a lot of upheaval, business closures 
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and changes to businesses and lifestyles that the Court can understand that the investigation in 

this case has been hindered by the pandemic.  

 A new opposition and reply may be filed and served per the code based on the new hearing 

date. The Court does not anticipate granting any further continuances absent a detailed 

explanation of what information is still missing and what attempts were made to find that 

information. Defendants have the option of withdrawing their motion for summary judgment and 

refiling, but a new motion (if any) must be set for hearing no earlier than July 30, 2021. 

  

 9.  TIME:  9:00   CASE#: MSC20-00042 
CASE NAME: MANZANO VS MARTINEZ, ET. AL. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Further Case Management Conference is continued to 7/30/21 at 8.30 a.m. in Dept. 07. A 
Tentative Ruling will be posted.  
 

  

10.  TIME:  9:00   CASE#: MSC20-00042 
CASE NAME: MANZANO VS MARTINEZ, ET. AL. 
HEARING ON OSC RE: WHY TWO UNSERVED DEFTS SHOULD NOT BE 
DISMISSED FRO M THE CASE FOR FAILURE TO PROSECUTE 
* TENTATIVE RULING: * 
 
Continued to 7/30/21 at 8.30 a.m. Unless defaults or responsive pleadings are on file by that 
date, the two unserved defendants will be dismissed. A Tentative Ruling will be posted. 
 

  

11.  TIME:  9:00   CASE#: MSC20-00110 
CASE NAME: KARP VS BAER 
HEARING ON MOTION TO/FOR LEAVE TO FILE A FIRST AMENDED COMPLAINT 
FILED BY LAWRENCE B KARP 
* TENTATIVE RULING: * 
 

 Plaintiff Lawrence B. Karp’s Motion for Leave to Amend is denied. 

 First, at the Case Management Conference on February 1, 2021, the Court required 

Plaintiff to file a motion for relief from the November 6, 2020 deadline in order to file an 

amended complaint.  Although Plaintiff did not file a “Motion for Relief,” Plaintiff filed a “Motion 

for Leave to File a First Amended Complaint.”  Defendants maintain the Court order the motion 

to be filed within two weeks of the CMC.  However, that is not stated in the Court’s Minute 

Order.    
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 Secondly, motions for leave to amend the pleadings are directed to the sound discretion 

of the court.  Ordinarily the judge will not consider the validity of the proposed amended 

pleading in deciding whether to grant leave to amend. The Court is aware of case law that 

states the preferable practice would be to permit the amendment and allow the parties to test its 

legal sufficiency by demurrer. (See California Casualty General Ins. Co. v. Sup.Ct. 

(Gorgei) (1985) 173 CA3d 274, 280-281, 218 CR 817, 821 (disapproved on other grounds 

in Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 C4th 390, 407.)   However, the 

Court “deny leave when the proposed amendment or amended pleading is insufficient to state a 

cause of action or defense.” (Congleton v. Nat'l Union Fire Ins. Co. (1987) 189 Cal.App.3d 51, 

62.) 

 Here, Defendants have argued (and Plaintiff failed to provide a response) that the 

proposed new cause of action for Financial Elder Abuse and the existing causes of action for 

Common Law Fraud, Breach of Contract, and Declaratory Relief and are barred by the statute 

of limitations.  Defendants have convincingly argued the gravamen of Plaintiff’s causes of 

action, including the claim for Financial Elder Abuse, is actually one for legal malpractice, which 

is subject to the one-year statute of limitations set forth in CCP § 430.6.  

 Plaintiff alleges in the proposed FAC, that Defendants have appropriated and retained 

fees they did not earn and falsely claim that Plaintiff owed them additional fees for work they 

had not performed.  “An injury suffered by reason of a defendant's conduct gives rise to a single 

cause of action, regardless of how many theories are pled by the complaint. [Citation.]   Where 

the injury is suffered by reason of an attorney's professional negligence, the gravamen of the 

claim is legal malpractice, regardless of whether it is pled in tort or contract. (Kracht v. 

Perrin (1990) 219 Cal.App.3d 1019, 1022.) 

 Furthermore, “Section 340.6(a) applies to claims that necessarily depend on proof that 

an attorney violated a professional obligation in the course of providing professional services 

unless the claim is for actual fraud.” (Lee v. Hanley (2015) 61 Cal.4th 1225, 1239.) The Court, in 

its ruling on the Demurrer to the First Cause of Action, in the Order dated December 17, 2020, 

determined that the gravamen of Plaintiff’s complaint is legal malpractice.  The Court stated, 

“While Karp’s complaint is certainly styled as one for actual fraud…, the Court considers that the 

gravamen of Karp’s complaint against Baer and HBH falls within § 340.6 under Lee.”  Under 

Lee, “the question is whether the claim, in order to succeed, necessarily depends on proof that 

an attorney violated a professional obligation as opposed to some generally applicable 

nonprofessional obligation.”(Lee v. Hanley (2015) 61 Cal.4th 1225, 1238.)  The Court Order of 

December 17, 2020 further states, “[T]o prevail, Karp will need to prove that defendants failed to 

handle his case in a manner consistent with their professional obligations.” 

 Here, Plaintiff’s proposed Financial Elder Abuse is based on the same allegations of 

fraud that Court has determined are more appropriately claims of legal malpractice.  Plaintiff has 

not explained how his Financial Elder Abuse claim would be not subject to the statute of 

limitations set forth in CCP § 340.6.  “When amendment would be futile because the amended 

petition would be barred by the statute of limitations, the trial court does not abuse its discretion 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   04/16/21 

 
 

- 9 - 

in denying the motion for leave to amend.”  (Royalty Carpet Mills, Inc. v. City of Irvine (2005) 

125 Cal.App.4th 1110, 1124.) 

Defendants’ Request for Judicial Notice 

 Defendants request the Court to take judicial notice of the following: 

1. Exhibit 1A—Complaint, Karp v. Baer, Case No. C20-00110 

2. Exhibit 1B—Proposed FAC, Karp v. Baer, Case No. C20-00110 

3. Exhibit 2—Affidavit of Lawrence B. Karp, filed January 21, 2020 (sic) 

4. Exhibit 3-- Register of Actions in case of Matter of Ledwiga Karp Revocable Trust, Case 

No. PROMSP17-00404. 

5. Exhibit 4--Substitution of Attorney, filed April 25, 2018, in case of Matter of Ledwiga Karp 

Revocable Trust, Case No. PROMSP17-00404 

6. Exhibit 5-- Court Order on Demurrer, filed on December 17, 2020. 

7. Exhibit  6—Register of Actions in Case No. 20-00110, filed January 21, 2020 

8. Exhibit 7—Copy of the October 9, 2020, Tentative Ruling 

   

Defendants’ unopposed request is granted. 

IF ARGUMENT IS REQUESTED THE APPEARANCE WILL BE BY COURT CALL AND THE 
APPEARANCE WILL BE AT 9:30 A.M.  

 

  

12.  TIME:  9:00   CASE#: MSC20-00110 
CASE NAME: KARP VS BAER 
HEARING ON MOTION TO/FOR JUDGEMENT ON THE PLEADINGS FILED BY 
DAVID W BAER, HARTOG BAER & HAND 
* TENTATIVE RULING: * 
  

 Defendants’ Motion for Judgment on the Pleadings is granted without leave to amend. 

Background 

 On or about July 3, 2017, Plaintiff Lawrence B. Karp and E. Susan Sutton as trustees of 
the Lulu Karp Trust entered into negotiations with Defendants Baer and Hartog, Baer & Hand 
(“HBH”) to represent them in connection with the defense of a probate petition to have Karp 
removed as executor and trustee. Plaintiff alleges Defendants made mistakes in the preparation 
and drafting of the cross-petition and written discovery.  Defendants failed to bring a motion to 
compel after the adverse party failed to properly respond to discovery requests. 
 
    Plaintiff filed this action for fraud, breach of contract, and declaratory relief. 
On December 17, 2020, the Court sustained Defendant’s demurrer to the First Cause of Action 

for Fraud.   
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Motion 

 Pursuant to CCP § 438, Defendants move for Judgment on the Pleadings as to Plaintiff’s 

Second Cause of Action for Breach of Contract and Third Cause of Action “Declaratory Relief” 

on the ground these causes of action are barred by the one-year statute of limitations set forth in 

CCP § 340.6(a).   

 While Plaintiff filed an objection, Plaintiff did not file a substantive opposition to the 

motion. 

Judgment on the Pleadings Standard 

 “‘A motion for judgment on the pleadings performs the same function as a general 

demurrer, and [thus] attacks only defects disclosed on the face of the pleadings or by matters 

that can be judicially noticed. [Citations.] [Citation.]’ [Citation.]” (Pointe San Diego Residential 

Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 

274.)  The rules governing demurrers apply. (Cloud v. Northrop Grumman Corp. (1998) 67 

CA4th 995, 999.)  All material facts which were properly pleaded are deemed true, but not 

contentions, deductions, or conclusions of fact or law.  (Mack v. State Bar (2001) 92 Cal.App.4th 

957, 961.)    

Analysis 

 Defendants now seek dismissal of Plaintiff’s remaining causes of action for Breach of 

Contract and for Declaratory Relief as they are grounded in identical allegations as the fraud 

claim to which the demurrer was sustained. Defendants maintain the gravamen of both the 

breach of contract claim and the claim for declaratory relief is legal malpractice.  As such, they 

are untimely under CCP § 340.6(a)’s one-year statute of limitations. Defendants argue that an 

injury suffered by reason of a defendant’s conduct gives rise to a single cause of action, 

regardless of how many theories are pled in the complaint. 

 Cal. Code of Civil Procedure § 340.6(a) provides in pertinent part:  

An action against an attorney for a wrongful act or omission, other than for actual 
fraud, arising in the performance of professional services shall be commenced 
within one year after the plaintiff discovers, or through the use of reasonable 
diligence should have discovered, the facts constituting the wrongful act or 
omission, or four years from the date of the wrongful act or omission, whichever 
occurs first. 

 

 “Section 340.6(a) applies to claims that necessarily depend on proof that an attorney 

violated a professional obligation in the course of providing professional services unless the 

claim is for actual fraud.” (Lee v. Hanley (2015) 61 Cal.4th 1225, 1239.)   “In this context, a 

“professional obligation” is an obligation that an attorney has by virtue of being an attorney, such 

as fiduciary obligations, the obligation to perform competently, the obligation to perform the 

services contemplated in a legal services contract into which an attorney has entered, and the 
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obligations embodied in the State Bar Rules of Professional Conduct.”  (Lee v. Hanley (2015) 61 

Cal.4th 1225, 1237.)  

 “‘The statute of limitations that applies to an action is governed by the gravamen of the 

complaint, not the cause of action pled.’ [Citation.]  It is the substance of the action, rather than 

the form of the pleading or the labels employed, that governs.” 

(Professional Collection Consultants v. Lauron (2017) 8 Cal.App.5th 958, 967-968.) “‘The 

statute of limitations to be applied is determined by the nature of the right sued upon, not by the 

form of the action or the relief demanded.’ [Citation.]” (Davies v. Krasna (1975) 14 Cal.3d 502, 

515.) “What is significant for statute of limitations purposes is the primary interest invaded by 

defendant's wrongful conduct.” (Barton v. New United Motor Manufacturing, Inc. (1996) 43 

Cal.App.4th 1200, 1207.) 

 Here, in the Second Cause of Action for Breach of Contract, Plaintiff alleges Defendants 

breached the written fee agreements, inter alia, by failing to timely bring various motions to 

compel further responses and by wrongfully terminating the attorney-client relationship to 

conceal their failure to properly represent Plaintiff. The gravamen of the complaint is 

Defendant’s failure to perform the contemplated legal services.  CCP § 340.6(a) one-year 

statute of limitations governs this cause of because Plaintiff’s recovery is dependent on proof 

that an attorney violated a professional obligation.   

 In the Third Cause of Action for Declaratory Relief, Plaintiff seeks a judicial determination 

of his rights, duties, and a declaration as to the amount he owes, if any, to Defendants for their 

legal services. “The duration of the limitations period applicable to a declaratory relief action is 

determined by the nature of the underlying obligation sought to be adjudicated.” (Snyder v. 

California Ins. Guarantee Assn. (2014) 229 Cal.App.4th 1196, 1208.)  “[I]t is the rule 

that ‘the statute of limitations governing a request for declaratory relief is the one applicable to 

an ordinary legal or equitable action based on the same claim.’” (North Star Reinsurance Corp. 

v. Superior Court (1992) 10 Cal.App.4th 1815, 1822.) 

 Here, Plaintiff alleges he suffered harm as he paid Defendants in excess of $39,000 for 

legal services which he claims were practically worthless and harmful to the Trust Case.  He 

wants a judicial declaration of whether he owes Defendants any money.  First, “An attorney 

owes the client a fiduciary duty ‘of the very highest character…’ This fiduciary duty requires fee 

agreements and billings ‘must be fair, reasonable and fully explained to the client.’” (Bird, 

Marella, Boxer & Wolpert v. Superior Court (2003) 106 Cal.App.4th 419, 430-431.)  Secondly, 

“courts have held attorney-client fee disputes and legal malpractice claims fall within the same 

statute of limitations.” (Ibid, at p. 430.)  Here, the one-year statute of limitations applies to 

Plaintiff’s declaratory relief action.  

 Finally, the judicial record and documents the Court takes judicial notice of establishes 

that the complaint was filed beyond the statute of limitations period. The attorney-client 

relationship ended no later than April 25, 2018.  Defendants were substituted out of the Trust 

Case as Plaintiff’s counsel and Plaintiff’s new counsel. Barr & Young was substituted in on 

behalf Plaintiff on April 25, 2018.   
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 Plaintiff’s Affidavit filed on June 1, 2020 in support of application for default judgment, 

states that when it was obvious that Defendant failed to prosecute Plaintiff’s case as promised, 

Plaintiff stopped pay for legal services, after paying $39,865 about half for failed discovery, the 

Defendant billed $15,756.76 in attorney’s fees. Plaintiff’s Affidavit also states he sought payment 

for attorney fees by the replacement attorneys.  Plaintiff attached the invoice dated June 13, 

2018 as Exhibit D to his Affidavit.  (See Defendant’s RJN, Exhibit 2.)  

 The Court’s Order on the Demurrer, dated December 17, 2020, confirms the record 

established that Plaintiff’s realization of harm by Defendants’ conduct “must have occurred 

immediately upon the termination of the [attorney-client] relationship, and certainly well before 

April of 2019.”  The Court further stated, “There [was] no basis on which the Court [could] 

concluded that [Plaintiff] was not aware of the harm he allegedly suffered on or before April 25, 

2018.”  The complaint needed to be filed no later than April 25, 2019.  Despite knowing of the 

alleged legal malpractice and suffering damages in 2018, Plaintiff did not file suit until January 

21, 2020.  

 The Motion for Judgment on the Pleadings is therefore granted without leave to amend. 

Defendants’ Request for Judicial Notice  

 Defendants request the Court to take judicial notice of the following: 

1. Exhibit 1—Complaint, Contra Costa Case No. C20-00110, filed January 21, 2020 

2. Exhibit 2—Affidavit by Lawrence B. Karp, filed June 1, 2020 

3. Exhibit 3—Register of Actions in case of Matter of Ledwiga Karp Revocable Trust, Case 

No. PROMSP17-00404. 

4. Exhibit 4—Substitution of Attorney, filed April 25, 2018, in case of Matter of Ledwiga 

Karp Revocable Trust, Case No. PROMSP17-00404. 

5. Exhibit 5—Court Order on Demurrer, filed on December 17, 2020. 

  

Defendants’ unopposed request is granted. 

IF ARGUMENT IS REQUESTED THE APPEARANCE WILL BE BY COURT CALL AND THE 
APPEARANCE WILL BE AT 9:30 A.M.  

 

  

13.  TIME:  9:00   CASE#: MSC20-00610 
CASE NAME: MARTIN VS KELLER CANYON LANDFI 
HEARING ON APP FOR NICHOLAS COULSON TO APPEAR PHV ( PLTFS) 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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14.  TIME:  9:00   CASE#: MSC20-00610 
CASE NAME: MARTIN VS KELLER CANYON LANDFI 
HEARING ON APP OF MATTHEW ROBB FOR LEAVE TO APPEAR PHV ( PLTFS) 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

15.  TIME:  9:00   CASE#: MSC20-00610 
CASE NAME: MARTIN VS KELLER CANYON LANDFI 
HEARING ON APP OF STVEN LIDDLE FOR LEAVE TO APPEAR PHV ( PLTFS) 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

16.  TIME:  9:00   CASE#: MSC20-01382 
CASE NAME: SIMON VS CONTRA COSTA WATER DI 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of SIMON FILED BY 
CONTRA COSTA WATER DISTRICT, CHRIS HENTZ, RACHEL MURPHY, STEVE 
* TENTATIVE RULING: * 
 

The demurrer to plaintiff’s Second Amended Complaint, filed by defendants Contra 

Costa Water District (“District”), Chris Hentz, Rachel Murphy, and Steve Welch, is sustained in 

part, with leave to amend. Any amended complaint shall be filed and served by April 26, 2021. 

The District’s demurrer to the first through eighth causes of action, as well as the 

eleventh cause of action for IIED is sustained. The District’s demurrer to the twelfth cause of 

action for wrongful termination, as well as the thirteenth and fourteenth causes of action, is 

overruled.  

The demurrer by the remaining defendants (“Individual Defendants”) is sustained.  

Should any party contest this ruling, they should be prepared to discuss whether Nazir v. 

United Airlines, Inc. (2009) 178 Cal.App.4th 243, 264-269 controls with respect to considering 

plaintiff’s Exhibit A to the SAC (DFEH intake form) in evaluating his exhaustion of remedies.  

Background 

Plaintiff, a Senior Engineer, has been employed by the District since 1998. (SAC, ¶21.) 

He was hired by the Engineering Department as an Associate Engineer, but in 2000 was 

promoted. (SAC, ¶24.) His primary responsibility was monitoring the District's dams and creating 

a dam safety program. (SAC, ¶¶24, 45.) During most of plaintiff's tenure, he was one of three 

Senior Engineers. (SAC, ¶24.) Plaintiff acted as "Principal Engineer" for several periods during a 

permanent Principal Engineer was recruited. (SAC, ¶25.) From 2000 to 2007, Plaintiff either met 

or exceeded expectations and was commended for his performance. (SAC, ¶¶25, 36.) From 

2007 through 2015, defendant Chris Hentz was plaintiff’s supervisor. (SAC, ¶37.) Hentz bullied 
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him and treated him unprofessionally. (SAC, ¶41.) The Director of Engineering, Rachel Murphy, 

also bullied plaintiff and allowed Hentz’s conduct. (SAC, ¶41.)  

Plaintiff was subject to unfair criticism, reprimand, and unwarranted negative 

performance evaluations, and an outside investigator was called in to look into plaintiff’s 

complaints to HR. (SAC, ¶¶42-51.) The investigator interviewed witnesses and concluded 

several specific instances of abuse did occur, and that others observed Heintz’s treatment of 

plaintiff as inappropriate. (SAC, ¶¶52-53.) While a meeting between Murphy and Heintz 

occurred to address the findings, and plaintiff was to report to Murphy, the pattern did not stop 

and the abuse continued. (SAC, ¶53-55.) Instead of addressing plaintiff’s concerns, she 

condoned it. (SAC, ¶59.) 

In early 2016, Murphy gave plaintiff a written reprimand and later that year, prematurely 

advised plaintiff he would not pass his performance improvement plan (“PIP”). Despite hard 

work and results, he did receive a low rating on his PIP. (SAC, ¶63.) Murphy continued to 

monitor plaintiff and find fault with his work until August 19, 2016 when plaintiff left work due to 

psychiatric stress and physical pains. (SAC, ¶¶34, 65-68.) Plaintiff returned to work two months 

later, after his worker’s compensation claim was denied (a claim he is currently pursuing before 

the Workers Compensation Appeal Board). (SAC, ¶69.) Despite a request by his union 

representative, the District declined to transfer plaintiff to another department. (SAC, ¶70.) 

Plaintiff’s PIP was extended by eight weeks due to his having taken leave. (SAC, ¶72.) 

In February 2017, Murphy met with plaintiff and outlined his claimed performance issues. 

(SAC, ¶73.) She included the issues in a “Below Standard” performance evaluation and 

discussed these issues with her supervisor and District Assistant General Manager Steve 

Welch. (SAC, ¶¶74-75.) Welch issued a "Recommendation for Discipline" on May 8, 2017 and 

on May 9, 2017, plaintiff was placed on administrative leave. (SAC, ¶¶75-77.) Plaintiff received a 

notice of intent to terminate that same day, which set a Skelly hearing for May 25. (SAC, ¶78.) 

Plaintiff’s union filed a response that raised issues related to his disability, and while the hearing 

resulted in agreement with the termination recommendation, the District decided to engage in an 

interactive process and attempt to accommodate plaintiff’s disability. (SAC, ¶¶78-86.)  

Plaintiff’s termination was “upheld” by the District on July 31, 2017. (SAC, ¶87.) Plaintiff 

and the District then attended an arbitration concerning the termination in June of 2018, and 

plaintiff was reinstated as an employee with the District following the arbitrator’s December 2018 

decision to sustain plaintiff’s grievance. (SAC, ¶88.) 

Prior to the arbitrator’s decision, plaintiff filed an intake form with the Department of Fair 

Employment and Housing ("DFEH") on or about June 1, 2018, prior to the arbitration with the 

District. (SAC, ¶14.) Plaintiff’s submission to the DFEH included multiple single spaced pages 

outlining his claims. While the DFEH accepted some of his claims, it rejected plaintiff’s 

allegations of harassment, as well as some of the bases in discrimination and retaliation 

(specifically, those based on race, age, and disability) on July 25, 2018. (SAC, ¶17.) The formal 

charge it sent to plaintiff only contained two allegations, citing Government Code 12940: 

disability discrimination and retaliation due to plaintiff’s use of medical leave. (Defendants’ RJN, 

Ex. A.) The factual description relevant to each of the two claims stated the following: 
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On or around August 19, 2016, I took leave due to severe stress in my 

workplace. I returned to work in October 2016, and on or around November 22, 

2016, I was diagnosed with a disability by my doctor. In December 2016, I was 

assigned a design project by Engineering Director and my supervisor, Rachel 

Murphy. On or around May 9, 2017, I submitted the design project, and was 

subsequently terminated. 

The letter requesting plaintiff’s signature on the charge stated, “we cannot begin our 

investigation until we have received your signed complaint” and “[t]he law requires that a 

complaint be filed within one (1) year from the date of the discriminatory act.” Plaintiff signed the 

charge and an investigation ensued. 

The DFEH issued a right to sue notice on July 26, 2019, closing plaintiff’s case and 

noting insufficient evidence was discovered to support his complaint. (See Original Complaint, 

¶12 and Defendants’ RJN, Ex. B.) Plaintiff appealed the DFEH decision to reject his claims, but 

the DFEH confirmed its decision and closed his case on November 16, 2020. (SAC, ¶20.) 

Approximately one year after receiving the right-to-sue notice, plaintiff filed this action 

solely against the District on July 22, 2020, listing eight causes of action: (1) wrongful 

termination in violation of public policy, (2) negligence, (3) retaliation, (4) failure to prevent 

retaliation, (5) discharge in violation of Gov. Code, § 12945.2, (6) retaliation and discharge for 

whistleblowing under Labor Code §1102.5, (7) IIED, and (8) defamation. No individual 

defendant was named and nothing related to race or age was alleged. The District demurred to 

causes of action 2 and 6-8 raising plaintiff’s failure to comply with the Government Code claims 

process. The District also demurred to the fourth cause of action for plaintiff’s failure to exhaust 

his remedies through the DFEH. It demurred to the eighth cause of action based on the statute 

of limitations.  

Rather than opposing the demurrer, plaintiff filed a First Amended Complaint (“FAC”), on 

October 5, 2020, again only naming the District, not Individual Defendants. It included ten 

causes of action. After filing the FAC, plaintiff obtained new counsel. There was some confusion 

about the course of events leading to the filing of the SAC, but, in a nutshell, the District 

demurred to the FAC and a tentative ruling was issued sustaining the unopposed demurrer, 

which neither party contested. 

On January 8, the Court adopted the tentative ruling, sustaining the unopposed demurrer 

with leave to amend within ten days. This Second Amended Complaint was filed on January 20, 

2021. The SAC sets forth 14 causes of action: (1) Race Discrimination in Violation of FEHA; (2) 

Failure to Prevent Discrimination and/or Retaliation in Violation of FEHA; (3) Retaliation in 

Violation of FEHA; (4) Race Based Harassment Violation of FEHA; (5) Age Discrimination - 

Disparate Treatment; (6) Harassment Based on Age; (7) Violation of NPLA (baby bonding); (8) 

Retaliation in Violation of NLPA; (9) Retaliation in Violation of California Family Rights Act; (10) 

Disability Discrimination in Violation of FEHA; (11) Intentional Infliction of Emotional Distress; 

(12) Wrongful Termination in Violation of Public Policy; (13) Failure to Engage in the Interactive 

Process in Good Faith; (14) Failure to Accommodate. 
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All causes of action are asserted against the District. The fourth and sixth causes of 

action for harassment, as well as the eleventh cause of action for IIED, are also asserted 

against Individual Defendants. 

Having sufficiently met and conferred with plaintiff on March 3, 2021 (see Declaration of 

Joseph E. Wiley, filed March 10, 2021), defendants now demur. The District demurs to all but 

the ninth and tenth causes of action. Individual Defendants demur to the three causes of action 

against them. Plaintiff opposes the demurrer. 

Demurrer and Opposition  

As the previous demurrer was sustained to the eleventh and twelfth causes of action, 

based on plaintiff’s failure to file a Government Code claim, District re-argues this same point, 

noting that plaintiff has failed to allege any timely compliance with that condition precedent.  

The District also demurs to certain FEHA causes of action (1, 3-8, and 13-14) on the 

basis that they are being asserted for the first time 18 months after plaintiff’s receipt of a right-to-

sue letter. The District demurs to FEHA causes of action 1-8 and 13-14 as not having been 

exhausted through the DFEH charge. The District argues the scope of the civil action is 

determined by what was included in the DFEH charge. District also attacks the seventh and 

eighth causes of action as citing the New Parent Leave Act, a law not applicable to plaintiff.  

Individual Defendants demur generally to the 4th, 6th, and 11th causes of action, arguing 

the statute of limitations and exhaustion requirements bar the claims against them.  

Plaintiff opposes the demurrers in part. He agrees that the NLPA does not apply to him 

and requests leave to correct the statutory references. He also cites the continuing violation 

doctrine as applying to his claim for IIED, and requests leave to amend cause of action number 

eleven to allege continuing violations in the two years prior to his original complaint.  

Conflating exhaustion and tolling, plaintiff asserts his FEHA claims 1, 3-8, and 13-14 

were equitably tolled because his original DFEH intake form included them. He suggests the 

scope of the civil action should be determined by his online submission, not the formal DFEH 

charge. He also argues that the DFEH misled him, equitably tolling his claims.  

Plaintiff appears to contend that the one-year deadline to file a civil complaint following 

receipt of the right-to-sue letter was prolonged, pending an “appeal” he initiated of the DFEH’s 

rejection of some of the claims he reported. (See SAC, ¶20.) Though he does not cite authority 

for this argument or provide documentary support for an appeal, he states his DFEH case was 

closed on November 16, 2020, which, presumably (though he does not spell out the math in his 

opposition), would add over a year to his statute of limitations.  

Standard 

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but 

rejects contentions, deductions and conclusions of fact or law. (Blank v. Kirwan (1985) 39 

Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court 

gives the complaint a reasonable interpretation, reading it as a whole and its parts in their 

context. (Blank, supra, 39 Cal.3d 311, 318.) The complaint must be “liberally construed, with a 
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view to substantial justice between the parties.” (Code Civ. Proc. § 452.) Leave to amend is 

allowed with “great liberality.” (Aubry, supra, 2 Cal.4th at 970-971.) 

Request for Judicial Notice 

The Court grants defendants’ request for judicial notice filed with its demurrer and takes 

notice of the DFEH charge, as well as the right-to-sue letter closing plaintiff’s case on July 26, 

2019. Although defendants request notice pursuant to Evidence Code 452, subdivision (h), the 

appropriate subdivision under which the Court takes notice is subdivision (c), permitting notice 

of official acts of the legislative, executive, and judicial departments of the state. 

With their reply brief, defendants filed a supplemental request for judicial notice of 

records received from the DFEH pursuant to subpoena. The request is denied. District offers 

the records to show what was communicated to plaintiff in an attempt to defeat his equitable 

tolling argument. The truth of factual matters in discovery, including hearsay records of what 

was (or was not) communicated to plaintiff by email or otherwise, is not the proper subject of 

judicial notice. Demurrers are not proceedings appropriate for resolving factual disputes.  

Plaintiff’s request for judicial notice of his “Complaint Summary” (DFEH intake form), 

which was attached as Exhibit A to the SAC. The request is granted.   

Discussion 

Dismissal of Entire Action  

While the amended pleading was late, plaintiff’s counsel has offered his apology, and the 

procedural error does not warrant dismissal of the SAC, as argued by defendants.  

FEHA Causes of Action (1, 3-8, and 13-14) 

Defendants demur to the FEHA causes of action as being time-barred, and because 

they contend administrative remedies were not exhausted.  

Plaintiff’s opposition to the demurrer fails to separately discuss tolling and exhaustion, 

but each are supported by different policies and require distinct showings.  

Exhaustion 

Claims under FEHA are subject to the exhaustion requirements of Government Code § 

12960.  

Under the exhaustion of remedies doctrine, the claims and issues alleged in the civil 

complaint for violations of FEHA must first have been "fairly reflected" in the administrative 

charge to allow the DFEH to investigate the claims and attempt to resolve them informally. 

(Jones v Los Angeles Community College Dist. (1988) 198 Cal.App.3d 794, 810.) 

The case law addressing what exactly constitutes the DFEH “charge” for purposes of 

exhaustion, is confusing. Many courts seem to use the term to refer to an intake form. At least 

one court (Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 243) elected to consider a 

plaintiff’s intake form for exhaustion purposes, while other courts have focused on the scope of 

the formal agency charge. A bit surprisingly, parties here fail to discuss the issue in depth and at 
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least for now, the Court follows what appears to be the prevailing rule—that the formal (verified) 

charge resulting in investigation—is the applicable document. 

To initiate the complaint and investigation process, an employee submits a Pre-

Complaint Inquiry (also called an Intake Form) to the DFEH describing, among other things, “a 

description of the alleged act or acts of discrimination, harassment or retaliation, the date of the 

most recent alleged act of discrimination, harassment or retaliation, and each protected basis 

upon which the alleged discrimination or harassment was based. (Cal. Code Regs., tit. 2, § 

10002 (a).) 

Complaints can be filed for investigation, filing only, or to request and immediate right-to-

sue notice. (Cal. Code Regs., tit. 2, § 10004.) Where the complaint seeks investigation, the 

DFEH may only accept a complaint where the conduct alleged, if proven, would be (1) a 

violation of a law the department enforces, (2) not barred by the applicable statute of limitations, 

and (3) each named respondent is subject to the department’s jurisdiction. (Id. at subd. (a).) Any 

person claiming to be aggrieved by an employment practice made unlawful by the FEHA may 

forgo having the department investigate a complaint and instead obtain an immediate right-to-

sue notice. (Cal. Code Regs., tit. 2, § 10005 (a).) Once the DFEH issues a right-to-sue letter 

notifying the employee that he or she may bring a civil suit, the complaint in court must be filed 

within a year of this notice. (Gov. Code § 12965(b).)  

Because FEHA requires that its procedural requirements be construed liberally for the 

accomplishment of its statutory purposes (Gov. Code, § 12993, subd. (a)), the administrative 

exhaustion requirement is satisfied as to any claims brought in court if the allegations of the civil 

action are like and reasonably related to the allegations of the DFEH charge. Specifically, the 

claims must be (1) within the scope of the DFEH charge, (2) within the scope of any 

investigation actually completed, or (3) within the scope of any investigation that might 

reasonably have been expected to grow out of the DFEH charge. (See, e.g., Wills v. Superior 

Court (2011) 195 Cal.App.4th 143, 144; Nazir, supra, 178 Cal.App.4th at 268.)  

The plaintiff cannot, however, add an entirely new basis of discrimination in the civil 

complaint. (Hobson v Raychem Corp. (1999) 73 Cal.App.4th 614, 625, disapproved on other 

grounds in Colmenares v Braemar Country Club, Inc. (2003) 29 Cal.4th 1019, 1031 [additional 

claim of mental disability barred because administrative charge included only references to 

physical disability]; Okoli v. Lockheed Technical Operations Co. (1995) 36 Cal.App.4th 1607, 

1612-1617; [additional claim of retaliation made in civil suit barred because it was neither 

reasonably related to original race discrimination charge nor likely to have been uncovered in 

DFEH investigation].) 

Because exhaustion in the DFEH is jurisdictional with respect to FEHA claims, plaintiff 

bears the burden of alleging compliance with exhaustion requirements.  

Here, plaintiff has failed to discuss the applicable standard regarding each of his claims. 

Instead he relies on an equitable excuse argument.  

Excuse for Failing to Exhaust 
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Some cases have stated that exhaustion may be equitably excused where a plaintiff (1) 

has diligently pursued his claim; (2) has been misinformed or misled by the administrative 

agency responsible for processing his charge; (3) has relied in fact on the misinformation or 

misrepresentations of that agency, causing him to fail to exhaust his administrative remedies; 

and (4) was representing himself at the time. (Rodriguez v. Airborne Express (9th Cir. 2001) 265 

F.3d 890, 901-902, citing Denney v. Universal City Studios, Inc. (1992) 10 Cal.App.4th 1226, 

1234.)  

Even assuming the rationale in Denney applies to the one year deadline to file a civil 

action, as plaintiff asserts, he has not sufficiently pleaded the first two of the conditions for 

equitable tolling, mentioned above.  

While plaintiff contends he was misled by the DFEH, this is a conclusory statement the 

Court need not accept as true on demurrer. The DFEH has discretion to determine which claims 

it will investigate based on a number of factors, including merit and statutes of limitation. While 

the DFEH told plaintiff it would not pursue all of his claims, there was nothing misleading about 

its stated position. Even absent judicial notice of what the DFEH records indicate was 

communicated, and accepting the SAC allegations as true, the SAC does not necessarily show 

plaintiff was misled by the DFEH employee. Plaintiff fails to cite authority for the incorrectness or 

misleading nature of her alleged communications with plaintiff. Plaintiff does not seem to have 

been deprived of the option to pursue his own lawsuit or an investigation through DFEH, and 

describing this as an “ultimatum” does not make it so wrong or misleading that plaintiff can avoid 

exhaustion requirements. (SAC, ¶19.) The DFEH regulations allow the department to evaluate 

and accept only meritorious claims. (Cal. Code Regs., tit. 2, § 10007 (e).)  

Additionally, plaintiff’s diligence is unclear. He did not amend his charge with the DFEH 

(as did the plaintiff in Denney) and when he brought his civil claims, he did not raise all the 

issues he included in the intake form. Plaintiff’s departmental appeal regarding his rejected 

claims is further not detailed sufficiently to show his diligence.  

Statute of Limitations 

Typically, during the time frame relevant to this action, a plaintiff was required to file a 

verified complaint with the DFEH within one year of the conduct subject to the complaint. (Gov. 

Code § 12960(d), in effect prior to January 1, 2020.) At least at this stage, defendants do not 

contest that plaintiff met his deadline to file with the DFEH, which may, in any case, have been 

tolled. (See McDonald v. Antelope Valley Community College Dist. (2008) 45 Cal.4th 88, 105.) 

Defendants do contend, however, that plaintiff did not meet the one-year deadline to 

bring suit following the date of the DFEH's right-to-sue notice. (Govt Code §12965(b).) Their 

argument takes issue with the SAC, not the original complaint. As such, it is contingent on the 

non-applicability of the relation back doctrine.  

Instead of disputing the non-applicability of relation back, plaintiff argues the one-year 

statute of limitations was tolled during his appeal of the DFEH’s rejection of certain claims.  

Equitable tolling can apply to claims under FEHA during the period in which the plaintiff 

pursues an administrative remedy. (Wassmann v. South Orange County Community College 
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Dist. (2018) 24 Cal.App.5th 825, 853-854, citing McDonald, supra, 45 Cal.4th at 110-111.) 

Requirements for equitable tolling include timely notice to defendant of the claim during the 

statutory period; lack of prejudice to defendant in gathering and preserving evidence in the 

second claim; and plaintiff's reasonableness and good faith in pursuing the claim. (Collier v. City 

of Pasadena (1983) 142 Cal.App.3d 917, 924.) 

Without further facts to support equitable tolling as to each of the new claims raised, the 

Court does not find it applies. Plaintiff’s right-to-sue letter, dated July 26, 2019, stated explicitly 

that the DFEH had “closed [plaintiff’s] case for insufficient evidence.” The letter also stated 

plaintiff had one year to file suit. While plaintiff did file suit within that year, he did not raise the 

claims the DFEH had rejected upon his bringing this case. Instead, it was not until months later 

that plaintiff sought to add multiple claims not yet asserted in DFEH or this Court.  

Plaintiff provides very little in the way of specifics as to his DFEH appeal. The right-to-

sue letter here provides for a right of appeal (see defendants’ RJN, Ex. A), but it is unclear that 

appeal would encompass any claims outside the DFEH charge. Plaintiff does not allege when 

he appealed the decision to reject his claims, but such allegation is necessary to determine 

diligence. The appeal was also supposedly “pending” until November 16, 2020, when the appeal 

was terminated and the DFEH “closed he case.” This allegation directly contradicts the 

statement in the right-to-sue letter which states the case was already closed when the letter 

issued. (See Defendants’ RJN, Ex. B.) Still, the letter explicitly notes a right to appeal, and 

provides instructions as to doing so. With further facts, plaintiff may be capable of supporting 

equitable tolling.  

Applicable Leave Law 

In addition to its position that plaintiff failed to exhaust his remedies with regard to his 

seventh and eighth causes of action, the District also contends these causes of action fail 

because the NPLA, referenced in the SAC, was inapplicable to plaintiff. Plaintiff concedes that 

the NPLA is not applicable, seeking leave to amend to cite correct statutory authority. 

Conclusion as to FEHA Causes of Action 

The ultimate DFEH charge here does not allege, or even suggest any claims based on 

race, age, harassment, violation of family leave laws. This deprived District and the Individual 

Defendants of timely notice, the opportunity to participate at the administrative investigation 

stage, and the opportunity to resolve through informal DFEH processes. Instead of fully 

rebutting defendant’s separate points regarding exhaustion and statute of limitations, or 

discussing the underlying policies at play, plaintiff conflates these arguments and relies on 

equity. Plaintiff does not sufficiently shown entitlement to such equitable avoidance on each of 

the challenged FEHA causes of action. The demurrer is sustained to the first through eighth 

causes of action on both bases (except for the second cause of action, which only sustained as 

to exhaustion), with one final opportunity to amend.  

On the other hand, the Court finds the 13th and 14th causes of action for violation of 

interactive process and reasonable accommodation obligations are claims that reasonably could 

have grown out of the DFEH investigation and charge for termination based on disability and 
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retaliation for taking medical leave. As such, exhaustion does not bar these causes of action. 

They are also sufficiently based on the issues raised in the original complaint for wrongful 

discharge and retaliation claims involving disability and medical leave to invoke the relation back 

doctrine, thereby avoiding any time-bar. As to the thirteenth and fourteenth causes of action, the 

demurrer is overruled. 

Compliance with Government Claims Act 

The District contends the eleventh cause of action for IIED and the twelfth cause of 

action for Wrongful Termination in Violation of Public Policy are barred because plaintiff did not 

timely comply with the Government Claims Act, the Court previously sustained the demurrer to 

the FAC on this basis, and plaintiff has not amended to fix the issue. 

The Court’s previous ruling was on an unopposed demurrer and is not a reason for the 

Court to avoid consideration of plaintiff’s arguments.  

In his opposition, however, plaintiff does not attempt to argue he complied with claim 

filing prerequisites, but rather that the arbitration related to his termination tolled the claim 

presentation requirements. Some cases have applied the doctrine in such circumstances. (See 

McDonald, supra, 45 Cal.4th at 112, citing Addison v. State (1978) 21 Cal.3d 313, 319-321.) 

Tolling requires timely notice, and lack of prejudice, to the defendant, and reasonable and good 

faith conduct on the part of the plaintiff.  

More importantly, the California Supreme Court has addressed how the claims 

presentation requirement contained in the Government Claims Act should be conceptualized 

from a pleading perspective. (Perez v. Golden Empire Transit Dist. (2012) 209 Cal.App.4th 

1228, 1236, citing State of California v. Superior Court (2004) 32 Cal.4th 1234.) The 

requirement is not merely procedural, but is a condition precedent to maintaining a cause of 

action and, thus, is an element of the plaintiff's cause of action. (Ibid.)  

The allegations in the SAC do not address the Government Claims Act or plead facts to 

support compliance, excuse, or tolling. The demurrer is sustained to the eleventh cause of 

action on this basis.  

As to the twelfth cause of action, the demurrer is overruled. Paragraph 179 of the SAC 

alleges plaintiff was terminated as a result of reporting safety violations, which could be 

construed as whistleblowing activity under the California Whistleblower Protection Act. Such 

whistleblowing activity is not subject to the Government Claims Act. (Gov. Code, § 905.2 (h).) 

Claims Against Individual Defendants 

Plaintiff alleges race-based and age-based harassment by the Individual Defendants, as 

well as IIED.  

For a lawsuit against a new defendant to relate back to the date of original filing, that 

defendant must be added as a Doe. Alternatively, plaintiff’s statute of limitations must have not 

run at the time he sued the Individual Defendants. Here, plaintiff was aware of the identities and 

facts supporting liability, but he chose not to name the Individual Defendants in his July 22, 2020 

complaint. They cannot be added now as Does, and they can only be added as new defendants 
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if plaintiff’s claims are timely under the applicable statutes of limitation. Unless plaintiff can show 

tolling, as elsewhere discussed, his claims against the Individual Defendants are too late.  

The harassment claims were further not exhausted in the DFEH. If there had been an 

administrative investigation, the Individual Defendants here would have been put on notice of 

the charges, and would have had an opportunity to participate. (See Nazir, supra, 178 

Cal.App.4th at 268.)  

Plaintiff fails to sufficiently plead compliance or excuse for compliance with the 

Government Claims Act requirements, as discussed above.  

The Individual Defendants’ demurrer to the fourth, sixth, and eleventh causes of action is 

sustained with leave to amend.  

IF ARGUMENT IS REQUESTED THE APPEARANCE WILL BE BY COURT CALL AND THE 
APPEARANCE WILL BE AT 10:15 A.M.  

 

  

17.  TIME:  9:00   CASE#: MSC21-00532 
CASE NAME: CHRISTENSEN VS SPECIALIZED LOA 
SPECIAL SET HEARING ON: PLTF'S REQUEST FOR PRELIMINARY 
INJUNCTION SET BY DEPT. 07 BY EX PARTE APPLICATION 
* TENTATIVE RULING: * 
 
This is a wrongful foreclosure case. On March 18, 2021 Plaintiff Regin Christensen and Plaintiff 

Brenda Christensen filed a complaint against Defendant Specialized Loan Servicing for (1) 

violation of the Fair Debt Collection Practices Act; (2) breach of contract; (3)violation of Civ. 

Code § 2937, and (5) unfair business practices (violation of Bus. & Prof. Code § 17200, et seq.). 

For the following reasons, Plaintiffs’ motion for a preliminary injunction is denied. 

Request for Judicial Notice 

Defendant’s unopposed request for judicial notice of several County Recorder’s Office 
documents is granted. Evid. Code §§ 452, 453. 

Legal Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) “An injunction properly 
issues only where the right to be protected is clear, injury is impending and so immediately likely 
as only to be avoided by issuance of the injunction.” (Korean Philadelphia Presbyterian Church 
v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.) 

The burden is on Plaintiff to show all elements necessary to support issuance of a preliminary 
injunction. (O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.) 

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
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interim harm to the parties from the issuance or nonissuance of the injunction.” (Whyte, supra, 
101 Cal.App.4th at 1449.) 

Analysis 

Violation of the Fair Debt Collection Practices Act 

The Fair Debt Collection Practices Act was enacted “to prohibit debt collectors from engaging in 

unfair or deceptive acts or practices in the collection of consumer debts.” (Civ. Code, § 1788.1, 

subd. (b).) The Act defines “debt collector” as “any person who, in the ordinary course of 

business, regularly, on behalf of that person or others, engages in debt collection.” 

(§ 1788.2,(c).) Mortgage lenders and mortgage servicers may, under certain circumstances, be 

considered debt collectors under the Act. (Davidson v. Seterus, Inc. (2018) 21 Cal.App.5th 283, 

303.) However, the act of foreclosing on a mortgage loan does not constitute debt collection. 

(Pfeifer v. Countrywide Home Loans, Inc. (2012) 211 Cal.App.4th 1250, 1264 [“giving notice of a 

foreclosure sale to a consumer as required by the Civil Code does not constitute debt collection 

activity under the FDCPA”].) 

The Act prohibits, among other things, the use of threats or unlawful conduct during the 

collection of a consumer debt. (Civ. Code, § 1788.10). It also prohibits misrepresentations in 

communications with the debtor. (Civ. Code, § 1788.13.) 

Plaintiff alleges that they were told by Defendant in March 2021 that they could pay 

approximately $22,000.00 to bring the loan current. (Complaint at ¶ 18.) They allege that they 

were later told that they actually owed $74,000.00 to bring the loan current. (Id.) They further 

allege that “Defendant’s assertion that Plaintiffs were in default that that Plaintiffs had an 

existing obligation to pay monies and fees of over $74,000 to reinstate the loan was a false 

representation. Moreover, Defendant’s attempt to collect on said illegal debt and associated 

fees are a violation of California Civil Code § 1788.12(e). (Id. at ¶ 20.)  

Plaintiff Regin Christensen attests that Plaintiffs contacted Defendant, were told they could pay 

approximately $22,000 to bring the loan current and that they were then informed that this 

information amount was incorrect and the reinstatement amount was actually $74,000. (Regin 

Decl. at ¶ 10.) 

However, Plaintiff has not adduced any evidence that this larger amount was a result of “the 

addition of attorney’s fees, investigation fees, service fees, finance charges, or other charges” 

as prohibited by Civ. Code, § 1788.13(e). Plaintiffs have not demonstrated that they are likely to 

prevail on their claim for violation of the Fair Debt Collection Practices Act.  

 Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 

(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 

resulting damages to the plaintiff.” (Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 

821.) 
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Plaintiffs allege that Defendant breached the Deed of Trust by failing to provide them with 

periodic statements as required by the Agreement. (Complaint at ¶ 23.) They allege that they 

did not make monthly payments on the loan because they were unaware that they owed any 

balance on the loan. (Id. at ¶ 26.) 

However, Plaintiffs do acknowledge that they obtained the second lien in the amount of 

$99,900.00. (Complaint at ¶ 9.) They do not allege that they tendered that amount. Plaintiffs 

essentially argue, without authority, that their performance was excused because they did not 

receive monthly billing statements. Finally, while Plaintiffs allege there is an active foreclosure 

on their property (id. at ¶ 26), it is undisputed that no foreclosure sale has taken place. At best, 

Plaintiffs have alleged possible future harm rather than actual damage. 

Plaintiffs have failed to demonstrate that they are likely to prevail on their claim for breach of 

contract. 

Violation of Civ. Code § 2937 

Section 2937 requires notice to the borrower of a loan servicing transfer. Plaintiffs allege that 

they did not learn until 2019 that Defendant had been servicing the second lien on the property. 

(Complaint at ¶ 30.) 

According to Plaintiffs’ own Complaint, they had already ceased making payments on the 

second lien at the time of the transfer. As a consequence, the damage of which Plaintiffs 

complain (see Complaint at ¶ 33) would have resulted in any event. Plaintiffs fail to allege that 

they suffered damages as a result of Specialized Loan Servicing’s alleged statutory violation. 

Plaintiffs have failed to demonstrate that they are likely to prevail on her claim for violation of 

Civil Code § 2937. 

Unfair Business Practices (violation of Bus. & Prof. Code § 17200, et seq.) 

California’s unfair competition law (“UCL”) prohibits any unlawful, unfair, or fraudulent business 

act or practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the UCL by a 

person who has suffered injury in fact and has lost money or property as a result of unfair 

competition. (Cal. Bus. & Prof. Code § 17204). To establish standing under the UCL, a plaintiff 

must (1) establish a loss or deprivation of money sufficient to qualify as injury in fact, i.e., 

economic injury, and (2) show that the economic injury was the result of, i.e., caused by, the 

unfair business practice that is the gravamen of the claim. (See Kwikset Corp. v. Superior Court 

(2011) 51 Cal.4th 310, 337.) 

Here, the alleged unfair conduct complained of is Defendant’s alleged violation of HBOR. 

However, as discussed further above, Plaintiffs have failed to demonstrate that they are likely to 

prevail on their cause of action for violation of § 2937.  

Furthermore, Plaintiffs’ allegations of economic injury and causation are insufficient. (See 

Complaint at ¶ 40 (“Plaintiff[s] ha[ve] suffered various injuries according to proof at trial, 

including but not limited to the destruction of [their] credit.”).) In the absence of evidence that 
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they incurred a “personal, individualized loss of money or property in any nontrivial amount” 

(Kwikset, supra, 51 Cal.4th at 325), that was caused by Defendant’s allegedly unfair and 

fraudulent conduct, Plaintiffs have failed to demonstrate that they are likely to prevail on her 

cause of action for violation of Bus. & Prof. Code § 17200. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749.) 

Here, although there is a declaration of Regin Christensen in support of preliminary injunction, it 
does not offer any testimony regarding harm. Although loss of a home is significant, the Court 
may not issue the injunction.  

“A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, 
unless there is some possibility that the plaintiff would ultimately prevail on the merits of the 
claim. Accordingly, the trial court must deny a motion for a preliminary injunction if there is no 
reasonable likelihood the moving party will prevail on the merits.” (SB Liberty, LLC v. Isla Verde 
Assn., Inc. (2013) 217 Cal.App.4th 272, 280.) As discussed further, above, Plaintiffs have not 
demonstrated a reasonable likelihood of prevailing on the merits. 

Plaintiff’s motion for a preliminary injunction is denied. 

IF ARGUMENT IS REQUESTED THE APPEARANCE WILL BE BY COURT CALL AND THE 
APPEARANCE WILL BE AT 10:30 A.M.  

 

  

18.  TIME:  9:00   CASE#: MSN20-1850 
CASE NAME: ROBERTSON VS SMITH ET AL 
HEARING ON PETITION TO/FOR CORRECT THE ARBITRATION AWARD & TO 
CONFIRM FILED BY BERNICE ROBERTSON 
* TENTATIVE RULING: * 
 
Robertson’s petition is denied. Smith’s petition is granted.  
 
IF ARGUMENT IS REQUESTED THE APPEARANCE WILL BE BY COURT CALL AND THE 
APPEARANCE WILL BE AT 9:00 A.M.  
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19.  TIME:  9:00   CASE#: MSN21-0249 
CASE NAME: IN THE MATTER OF RSL FUNDING, 
HEARING ON PETITION TO/FOR APPROVAL FOR TRANSFER OF STRUCTURED 
SETTLEMENT FILED BY IN THE MATTER OF RSL FUNDING, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

20.  TIME:  9:00   CASE#: MSN21-0349 
CASE NAME: RE ELEANOR OTTERLEI 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appearance required by Petitioner, Mark Otterlei. Minor does not need to appear. The numbers 
are confusing and an explanation clarifying them is needed. Appearance will be by Court Call at 
9:00 a.m. If the Petitioner does not know how to sign up for Court Call he must email Dept. 07 at 
dept07@contracosta.courts.ca.gov and ask for instructions.  

  

21.  TIME:  9:00   CASE#: MSN21-0422 
CASE NAME: JEANMINETTE VS BORG, ET AL. 
HEARING ON PETITION TO/FOR RELEASE & EXPUNGE MECHANI'S LIEN 
FILED BY STEPHEN JEANMINETTE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
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